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EDITORIAL NOTES. 


The next Legislature has a great opportunity before it, and it is to 
be hoped it will improve that opportunity to the utmost. If partisan- 
ship and friendships toward special interests can be cast aside, and if 
the members should devote themselves to enacting such laws as would 
benefit the whole people of the state, refraining from introducing and 
enacting frivolous acts and those intended for special effect only, they 
will conserve and promote the good of the state. There are many 
young men in the Legislature, especially in the Assembly, who will 
naturally desire to introduce bills in order to show that they are “doing 
something,” but the true legislator will be conservative as to new 
legislation, except where the public interest demands it. We cannot 
forestall the message of Governor Fort, but one may rest assured that 
it will be a vigorous presentation of the real demands of the hour, and 
that upon the leading questions of excise reform, Sunday laws, con< 
stitutional amendments, the election acts, and other matters which 
have been attracting public attention of late, he will take high ground. 
It was intimated that the report of the Excise Commission will be 
somewhat radical, and for this there would seem to be sufficient cause. 
It is certain that one or more bills will be introduced to provide for 
the selling of liquor on Sunday, at least in certain cases, but there is 
little likelihood that the Legislature will so far traverse public sentiment 
as to change present laws in that regard. Of course the Constitutional 
amendments will be again adopted by the Legislature, so that the 
people may vote upon them at the 1909 election. A public service 
measure is likely to be adopted. The committee on the revision and 
consolidation of the laws wil! report, it is stated, on various acts, and 
their report must receive careful and prompt attention. The average 
Legislature of New Jersey has not been given to rise above petty 
squabbles and private interests, but it is sincerely to be hoped that 
the 1909 Legislature will be more dignifed and honorable, and there- 
after more honored, than most of its predecessors. 





It is gratifying to note that, in the case of the tax appeal by the 
Morris Canal and Banking Company, represented by the Lehigh Val- 
ley Railroad Company, as lessee, and the State, the Court of Errors 
and Appeals has made a final decision by unanimous vote. The text 
of the decision has not yet appeared in print (it was rendered on 
November 16th), but it is known to sustain the general doctrine al- 
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ready established in this State, upholding the present system of tax- 
ing railroads and canals. The main issue in the litigation was wheth- 
er or not the exemption from taxation embraced in the charter of 
the Morris Canal and Banking Company accrued to the Lehigh Val- 
ley Railroad Company under the lease. The Court holds that the 
charter tax exemptions do not follow the lease, and the general prin- 
ciples laid down are important because they may prevail as to other 
special charter privileges of the canal. The Supreme Court heard 
these cases about two years ago on appeals from tax assessments 
against the railroads and the Morris Canal and Banking Company. In 
August, 1907, the same Court decided the points raised, and opinions 
were written by, respectively, Justices Fort, Pitney and Hendrickson. 
Now the Court of Errors and Appeals affirms those opinions. The 
tax assessed in 1906 against the Morris Canal and Banking Company 
for State uses was about $51,000, under an assessed valuation of main- 
stem and franchise and tangible personal property of $2,844,046. The 
actual value of the canal property is immensely greater, the terminal 
at Jersey City alone being valued at about $20,000,000. 





The State Library at Trenton contains 72,954 books and pam- 
phiets. The librarian in his annual report to the Governor renews a 
suggestion that steps be taken by legislation that a quantity of value- 
less material, which has been accumulating for half a century, shall 
be sold. This material consists of old editions of law text-books, an- 
nual reports and documents of other States, ete., that are never called 
for, and occupy valuable space. His request ought to be heeded. 
Both public and private libraries need cleaning out about once every 


ten years, and as the State library has not been relieved of its use- 
less books and pamphlets for at least five times ten years it ought 
to be done without delay. 





An interesting point of difference arose last month between the 
new Civil Service Commission and the Board having control of the 
Rahway Reformatory, concerning the right of the Commission to place 
the superintendent of that institution under civil service rules. The 
difference arose upon the construction of the latter part of Section 
11, of the Civil Service Act (P. L. 1908, p. 242), which states that in 
the unclassified service, not subject to any of the provisions of the act, 
there should be included ‘all superintendents of, teachers and in- 
structors in the public schools and State institutions,” etc. The Civil 
Service Commission held that this applied only to superintendents of 
public schools and teachers and instructors in the same institutions, 
whereas the opposite construction made it to apply to all superinten- 
dents of public schools and State institutions as well as to all teachers 
and instructors in the same. The Governor, who is a member of the 
Rahway Reformatory Board of Managers, held to the latter construc- 
tion, and the matter was laid before the Attorney-General for an 
opinion. He held that the Civil Service Commission had erroneously 
construed the act. We think it clear that the Attorney-General and 
Governor were correct. The Commission, by the way, has not yet 
‘ad full opportunities to prove its usefulness, but by another year it 
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will be made evident, that it is one of those valuable institutions of the 
State which cannot be dispensed with without injury to the public weal. 





We are rather inclined to agree with the view of most of the 
newspapers of this State which have expressed themselves upon the 
subject, that there are not sufficient reasons for an increase in the 
salary of the Attorney-General in order to attract to the office eminent 
lawyers, whose ability fit them for the position, and who may be earn- 
ing a larger salary than $7,500 at their practice at the bar. It is not 
so long ago when the salary for this office was $1,500 a year. At that 
rate the holding of the office was regarded as a high honor by Theo- 
dore Frelinghuysen, Samuel L. Southard, Abraham Browning, Lucius 
(J. C. Elmer, William L. Dayton, Frederick T. Frelinghuysen, George 
M. Robeson, Robert Gilchrist, Joel Parker, Jacob Vanatta and John 
P. Stockton, as well as others slightly less known to fame. It was 
not until 1882 that the salary was increased from $1,500 to $7,000, a 
jump which was unusual, but which, in the opinion of the members 
of the Bar, was not an improper one. The question now is whether 
the present salary is ample or otherwise. Our reason for thinking 
that it is, is because there is an honor attached to the office which is 
above its commercial value, and which the profession has always recog- 
nized and will recognize whatever may be the salary. It is not clear 
that either before or since the increased salary any Governor has had 
difficulty in securing a lawyer of real ability and high character to fill 
the position. On the contrary, while it is a post for which there are 
rarely applicants, because it is understood by the profession at large 
that it is peculiarly within the province of the Governor to make an 
unsolicited selection, vet we believe there are at all times to be found 
in this State at least a half-dozen. trained, efficient, and eminent at- 
torneys, any one of whom would be glad to be Attorney-General if op- 
pointed. The modern spirit of commercialism must not prevail in offices 
which carry with them dignity and honors. We like the old-fashioned 
notion still prevalent in England, which induces men of education and 
even of wealth to accept appointment under the King of magistracies (as 
low as that of Justice of the Peace), with either no compensation at 
all, or an insignificant salary, treating the duties of the office as some- 
thing which its possessor owes to his neighbors and, especially, the 
country. An Attorney-General is serving his State in a peculiarly re- 
sponsible capacity; so is the Governor, and so are the Justices of our 
State Courts. Not to get rich in office, but to be able to live com- 
fortably and support a family, should be the measure for the salary 
fee in all offices of honor and usefulness to the State or Nation. 





The appointment of Mr. Edmund Wilson, of Red Bank, as At- 
tc aev-General, to succeed Attorney-General McCarter, has given gen- 
eral satisfaction. It is stated that before the appointment of Mr. 
Wilson was considered, the Governor had offered the post to three 
members of the Supreme Court, who had declined the appointment. 
We do not wonder at the declinations, because there ts certainly great- 
er honor and not more labor in the position of Justice of the Su- 
preme Court. Mr. Wilson has been active at the Monmouth Bar 
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and before the various Courts of the State for the past fifteen years, 
and is still young. A man of high honor and unquestioned integrity, 
he has won his way by dint of perseverance and much oratorical 
ability to the front rank of his profession. He was born in Mon- 
mouth county in 1863, graduated from Princeton College in 1885, and 
was admitted to the Bar in 1888. He was long a law partner of 
Judge Henry M. Nevius. The State is to be congratulated in hav- 
ing as its new counsel so level-headed a lawyer. Attorney-General 
McCarter leaves his position with a high record behind him, but 
there is no reasen to doubt his successor ‘will do quite as well for the 
State in guarding in a conservative manner its legal interests. 





Since our note upon the subject in the November Law Journal 
the Treasurer of the Republican National Committee has filed, as 
promised, the list of party contributions during the recent national 
campaign. The total amount contributed was the large sum of $1,- 
655,518.23 sent in by 12,330 contributors. The largest individual sub- 
scriptions were those of $20,000 each made by Andrew Carnegie and 
J. Pierpont Morgan. The list of New Jersey contributors is headed 
by Colonel William Barbour, the head of the linen thread industry at 
Paterson. He gave $6,000. The next highest contributors from New 
Jersey are former Governor I’ranklin Murphy, of Newark, and Garret 
A. Hobart, jr., of Paterson, son of the late Vice-President. They each 
gave $1,000. Former United States Senator John IF. Dryden comes 
next with a credit of $900. The contribution from United States 
Senator Frank O. Biggs is $500. Thomas A. Edison, the inventor, 
also sent in $500 to aid Mr. Taft. The list of contributtons does not 
contain the names of those who contributed amounts less than $500. 
Prominent in the list are the names of business men in the great com- 
mercial centres, particularly New York, Chicago and Pittsburg. We 
note that President Roosevelt is down for $1,000, as is Mrs. Russell 
Sage, Robert T. Lincoln, Levi P. Morton, Cornelius Vanderbilt, Seth 
Low, Henry W. Taft. The total amount contributed, it will be seen, 
was very large. We do not find that the treasurer of either the Demo- 
cratic or Republican National Committees filed any statement of how 
these contributions were used, but, if not, this would be a welcome sup- 
plement to their reports. Aside from office expenses, printing and 
postage, we presume a much greater proportion of the whole was 
expended for speakers; but the public would like to know why it costs 
so much to carry on a National campaign. If there should be added 
to the contributions to the National Committees the moneys employ- 
ed by the various state committees the aggregate must have amounted 
to several millions of dollars. The question now occurs whether the 
Legislature in this State ought not to pass an act requiring the 
publication of receipts and disbursements at every campaign in which 
State officials are elected. 





Failure to look and listen before crossing a street-car track at a 
public street crossing is held, in Pilmer v. Boise Traction Co. (Idaho) 
94 Pac. 432, 15 L.R.A.(N.S.) 254, not to be, as matter of law, negligence 
per se. 





THE USE OF THE WRIT OF INJUNCTION. 357 


THE USE OF THE WRIT OF INJUNCTION. 


_ Where equity and law are administered by separate tribunals 
this jurisdiction has, to a certain extent, continued to the present 
day. The jurisdiction to restrain crime has been long since dis- 
claimed. So complete is the refusal of the English equity judges to 
interfere in matters criminal that in Prudential Assurance Co. v. Knott, 
(L. R. 10 Ch. App Cas. 142), it was held that the Court had no jurisdic- 
tion to restrain the publication of a libel, even if injurious to property. 
It is by no means true, however, that if the act sought to be enjoined 
is or may be criminal, equity will withhold its aid. This is decided 
in In re Debs. There, interstate commerce and the carrying of the 
mails were obstructed and the property employed therein was threat- 
ened with destruction by the lawless acts of strikers. It was a case 
of irreparable injury, not merely to individuals and corporations but 
also to the United States, which had a special property in-the mails 
while under their care. Mr. Justice Brewer said: “Again it is ob- 
jected that it is outside of the jurisdiction of a Court of Equity to en- 
join the commission of crimes. This as a general proposition is un- 
questioned. A Chancellor has no criminal jurisdiction. Something 
more than the threatened commission of an offense is necessary to 
call into exercise the injunctive powers of the Court. There must be 
some interferences, actual or threatened, with property or rights of a 
pecuniary nature, but when such interferences appear, the jurisdiction 
of a Court of Equity arises and is not destroyed by the fact that they 
are accompanied by, or are themselves violations of the criminal law.” 

The distinction is manifestly between a mandate not to inflict ir- 
reparable injury to property, or property rights, and a mandate not 
to commit criminal acts done in the course of inflicting such injury. 
The distinction is not one peculiar to the Debs’ case. It runs through 
the whole range of equity proceedings. A partner is, by mandatory 
injunction, required to deliver over the property and books of the 
firm to a receiver. Instead of that he destroys them. A trustee is 
directed to pay money into Court. Instead of doing so, he embezzles 
it. The jurisdiction of the Court to issue its injunction would cer- 
tainly not be taken away by an allegation in the bill that these acts 
are threatened. 

The right to issue writs of injunction is co-extensive with the 
right to give relief in matters of equitable cognizance. Equity acts 
only in personam, except in so far as some statute may have given 
other effect to its decrees. Its injunction, preventive or mandatory, 
is one of its means, if not its chief means of enforcing them. It 
is, in fact, a species of execution. The origin of the writ is not far 
to seek. From the thirteenth century down, the study of the civil 
law was vigorously prosecuted by the clergy and in it the Chan- 
cellor, almost always an ecclesiastic, found a body of principles adapted 
to guide him in his effort to supplement the defects and soften the 
rigor of the common law as then expounded. 

When it, (the writ), issues after ‘nal hearing to enforce the decree, 
it is as I have said, obviously, in the nature of an execution. As Eden 
savs, in the endless variety of cases cognizable in equity, if the relief 
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to which the plaintiff is entitled consists in restraining the commis- 
sion or the continuance of some act, equity administers it by means of 
this writ. 

But the writ is more than a writ of execution. It may issue at 
the beginning or during the progress of a cause. Its function then 
is to maintain the status quo or to preserve the subject-matter of 
the litigation until the controversy is finally decided. It will occa- 
sionally issue where the controversy is legal and not equitable. Pre- 
vention is better than cure. A remedy that prevents injury to one’s 
property rights is better than one which awards damages for their 
violation. Theoretically, every one will concede this, but practically, 
difficulties have arisen, which have called forth pretty strong state- 
ments by eminent judges. Thus, Judge Baldwin in Bonaparte v. C. & 
A. R. R. Co., (1 Bald. Cir. R., 217), says: “There is no power, the 
exercise of which is more delicate, which requires greater caution, de- 
liberation and sound discretion, or is more dangerous in a doubtful 
case, than the issuing an injunction.” And Lord Cottenham, in Brown 
v. Newall, (2 M. & C. 558), says: “I have always felt, and since I have 
been upon the Bench, I have seen no reason to alter my opinion, that 
extreme danger attends the exercise of this part of the jurisdiction of 
the Court, and that it is a jurisdiction to be exercised with extreme 
caution.” 

The reason is evident: In these interlocutory applications, the 
Court is generally obliged to act on ex parte affidavits, that, if they 
do not positively mistake the facts, often give a very inadequate view 
of them. So impressed have been the English equity judges with the 
necessity of discouraging one-sided statement that they hold that if 
the ex parte presentation of the case has not been fair, they will dis- 
miss the application without regard to its merits. Says Wigram, V. 
C., in Castelli v. Cook, (7 Ha. 94): “The rule, as I understand it, is 
this: A plaintiff applying ex parte comes (as it has been expressed) 
under a contract with the Court that he will state the whole case fully 
and fairly to the Court. If he fails to do that and the Court finds when 
the other party applies to dismiss the injunction that any material fact 
has been suppressed or not properly brought forward, the plaintiff is 
told the Court will not decide on the merits and that as he has broken 
faith with the Court, the injunction must go” (i. e., be dissolved). 

The duty imposed upon the judge to ahi the application is 
made is one that involves care and caution. He must protect and pre- 
serve the alleged right of the plaintiff, but he must also guard the 
right of the defendant as well. A temporary injunction may answer 
the purposes of an unscrupulous applicant as well as a perpetual one. 

Much the best means of protecting a defendant is to give him 
notice, even if it be only a few hours’ notice—unless the giving of 
it would be likely to defeat the purpose of the application; that is, 
might itself precipitate the impairment, or destruction of the right 
which the plaintiff is seeking to have protected. Thus, if defendant 
threatens to cut down my ornamental shade tree or to put an imita- 
tion of my label upon his goods, or to pirate my manuscript, it is 
evident that an unscrupulous suitor may, if he have notice, hasten 
to act before he is stopped by the service of the writ. In cases like 













359 





THE USE OF THE WRIT OF INJUNCTION. 


these, any system of jurisprudence that did not provide some means 
of preventing an injury, would be very defective. 

In cases of this sort therefore the Court must protect the de- 
fendant in some other way. It does so (1) by not going beyond 
the exigencies of the then situation, even if it be probable that on 
final hearing a larger measure of relief will be accorded; (2) by im- 
posing terms. So flexible is equity procedure that these terms can 
always be made to fit the particular case. An undertaking or bond 
may be exacted with or without sureties. The judge may require an 
account to be kept, or money to be paid into Court. On the other 
hand, if the Court feels that by imposing terms on the defendant the 
plaintiff will be secured, in the event of the suit’s being determined in 
his favor, and the defendant is willing to accede to these terms, an 
injunction will not issue. The defendant may, moreover, be required 
to do such acts or execute or remove such works, or enter into such 
undertaking as the Court may direct 

Another safeguard is the requisition of a special affidavit con- 
taining a statement of the material facts, verified by the oath of some 
person who has personal knowledge of them. Youngblood v. Schamp, 
(2 McCart. 42). The cases in which the plaintiff is allowed to verify his 
bill by swearing as to his belief are few, and those occur only where in 
the nature of things positive proof cannot be expected. 

Again, the Court will not grant an injunction on the theory that 
it will do the defendant no harm, if he has not done, or does not in- 
tend to do the act complained of; nor where there is unexpected de- 
lay, nor where the conduct of the plaintiff is not fair, i. e., not free from 
all taint of fraud or illegality. 

The defendant’s right being carefully and properly safeguarded in 
one or more of the ways above mentioned, it would be difficult to as- 
sert that the injunction pendente lite is not a necessity in any modern 
system. 

The sum up: Unless statutes have prescribed otherwise, injunc- 
tions issue only where the controversy concerns property, or prop- 
erty rights, including, of course, contract rights; and not always then. 
For some property and some property rights receive in the Courts of 
law that is deemed adequate protection. Where such protection is 
afforded, equity does not interfere, except in the few instances where 
it is necessary to preserve the status quo, and the Court in which the 
legal contest is pending, for some reason, cannot give the needed pro- 
tection. 

Where the assistance of equity is invoked there may indeed be a 
question where the subject-matter of the controversy is a property 
right or a contract right requiring equitable protection. Thus, there 
may be a question whether a man has a property right in his own 
features. If it be held that he has not the Court will not enjoin. If 
it be held that he has then the Court will. But this and similar ques- 
tions are not really questions of injunction but of substantive right. 
If the right be established, the injunction goes as a matter of course and 
upon the principle upon which it issues in other cases.—From art by Vice- 
Chancellor Stevens of Morristown, N. J.. in Columbia Law Review. 
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DIVORCES ON THE INCREASB. 

The Bureau of the Census at Weiiesion. D. C., has just com- 
pleted a compilation of the statistics of marriage and divorce cover- 
ing a period of twenty years, from 1887 to 1906, inclusive. This is the 
second statistical investigation of this character authorized by the Fed- 
eral Government. 

The total number of marriages recorded during the twenty years 
from 1887 to 1906, inclusive, was 12,832,044. The number annually 
reported increased from 483,069 in the year 1887 to 853,290 in the year 
1906. The increase year by year was by no means uniform. The 
marriage rate is quickly responsive to changes in economic conditions. 

The marriage rate in the United States in the vear 1900 was 
ninety-three per 10,000 population. Based upon the adult unmar- 
ried (single, widowed or divorced) population, the rate becomes 321 
per 10,000, indicating that in each year somethings over three per 
cent. of the unmarried adult population marry. The marriage rate, bas- 
ed on the total population, is higher in the United States than in any 
other country for which reliable statistics are available. 

The total number of divorces reported for the twenty years, 1887 
to 1906, inclusive, was 945,625. For the earlier investigation, cover- 
ing the twenty vears, 1867 to 1886, inclusive, the number reported was 
328,716, or hardly more than one-third of the number recorded in 
the second twenty years. At the beginning of the fortyv-year period, 
covered by the two investigations, divorces occurred at the rate of 10,- 
000 a vear; at the end of that period the annual number was about 
66,000. This increase, however, must be considered in connection with 
increase in population. 

An increase of thirty per cent. in population between the years 
1870 to L880 was accompanied by an increase of seventy-nine per 
cent. in the number of divorces granted. In the next decade, 1880 
to 1890, the population increased twenty-five per cent. and divorces 
seventy per cent., and in the following decade, 1890 to 1900, an in- 
crease of twenty-one per cent. in population was accompanied by an 
increase of sixty-six per cent. in the number of divorces. In the six 
years, from 1900 to 1906, population, as estimated, increased 10.5 per 
cent. and divorces 29.3 per cent. 

It thus appears that at the end of the forty-year period divorces 
were increasing about three times as fast as population, while in the 
first decade (1870 to 1880) they increased only about two and two- 
thirds as fast. a 

The divorce rate per 100,000 population increased from twenty- 
nine in 1870 to eighty-two in 1905. In the former year there was one 
divorce for every 3,441 persons, and in the latter vear one for every 
1,218. Since it is only married people who can become divorced, 
more significant divorce rate is that which is based, not upon total 
population, but upon the total married population. The rate per 
100,000 married population was eighty-one in the year 1870 and 200 in 
the year 1900. This comparison indicates that divorce is at present 
two and one-half times as common, compared with married popula- 
ion, as it was forty vears ago. 
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DIVORCE, 


Divorce rates appear to be much higher in the United States than 
in any of the foreign countries for which statistics relating to this sub- 
ject have been obtained. 

Two-thirds of the total number of divorces granted in the twenty- 
year period covered by this investigation were granted to the wife. 

The most common single ground for divorce is desertion. This 
accounts for 38.9 per cent. of all divorces (period 1887 to 1906); 49.4 
per cent., or almost one-half, of those granted to the husband, and 33.5 
per cent., or one-third of those granted to the wife. 

The next most important ground of divorce is, for husbands, 
adultery, and for wives, cruelty. Of the divorces granted to husbands 
(1887 to 1907) 28.8 per cent. were for adultery, and of those granted 
to wives 27.5 per cent. were for cruelty. Only 10 per cent. of the 
divorces granted to wives were for adultery of the husband, and 10.5 
per cent. of divorces granted to husbands were for cruelty on the part 
of the wife. 

Drunkenness was the ground for divorce in 5.3 per cent. of the 
cases in which the wife brought suit and in 1.1 per cent. of the cases 
in which the suit was brought by the husband. 

The above percentages represent those cases in which the speci- 
fied cause was the sole ground on which the divorce was granted. 
Very frequently, however, divorces are granted, not upon one ground 
only, but upon two or more in combination. 

In many cases in which drunkenness or intemperance was not 
recognized in the decree of the Court as a ground for divorce it ap- 
pears to have beer present as a contributory influence. Intemperance 
was in fact reported as an indirect or contributory cause of divorce in 
five per cent. of the divorces granted to the husband and in eighteen 
per cent. of the divorces granted to the wife, and appeared as a direct 
or indirect cause in 19.5 per cent. of all divorces and 26.3 per cent. of 
those granted to wives and 6.1 per cent. of those granted to husbands. 





DIVORCE. 





Is a cause for action for Divorce affected by repentance and promises of reform 
on the part of the Wrongdoer ? 

Many students of our domestic institutions believe that our laws 
relating to the dissolution of the marriage relation are altogether too 
liberal. In many respects this charge seems to be fully justified. 

One of the rules of law affecting legal separation, which has ex- 
cited criticism from laymen, is that which refuses to enforce condona- 
tion on the part of the injured party, when the other party is sincerely 
repentant. We have an illustration of this rule in the recent case of 
Bovaird v. Bovaird, 96 Pac. Rep. 666 (Kans.)) whére it was held that 
while the law encourages reconciliation and the resumption of marital 
relations between estranged spouses, it does not enforce condonation 
nor require that a wife who declines to live with a husband, who has 
been guilty of adultery and other matrimonial offenses, shall herself be 
deemed guilty of desertion. 

In the principal case the husband who admits that he is guilty of 
adultery, states that after the commission of his misconduct he was 
sincerely repentant and has begged his wife to forgive him. He fixed 
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up a home, and in good faith wrote his wife, asking her to return, 
which she refuses to do and he brings suit for desertion. The wife 
files a cross bill, alleging the husband’s adultery and asking for divorce 
and alimony. 

There are two aspects to this case, first, the husband’s right to a 
divorce, second, the wife’s right to divorce. The former must, of 
course, fail. The husband is not an innocent party. Moreover, the 
commission of the act of adultery justifies the other in abandoning the 
matrimonial domicile. 

What effect, however, do protestations of repentance and re- 
formation have on the cause of action that has already accrued in 
favor of the wife. In cases of desertion, the husband is expected 
ordinarily to ask his wife to return to him before he can charge her 
with desertion. And his sincere appeal for her to come to him will, 
even where his action caused her to leave, prevent his absence from 
amounting to a desertion. Albee v. Albee, 141 IIl. 550 (381 N. E. Rep. 
153). 

As to all other causes for divorce, it would seem, although we have 
not been able to discover any authorities to that effect, that no offer of 
reconciliation or no protestations of repentance, no matter how sin- 
cere, neither show of moral excuse not amounting to a legal excuse, 
will be effective to prevent a legal separation. In the case of O'Neill 
v. O'Neill, 30 N. J. Eq. 119, it was held that no assurances of re- 
pentance nor any promise of reformation will avail as a defense to a 
suit for divorce on the ground of cruelty. We have discovered no de- 
cided case involving the effect of repentance on an application for di- 
vorce on the ground of adultery and therefore the principal case re- 
ferred to may be considered as establishing the rule in reference to 
marital offenses of that nature. 

The Courts, however, should be careful not to push this rule too 
far or to state it in terms of unbending rigidity. Instances might be 
cited where trial Courts have refused a divorce, with good results, 
where the guilty party gave evidences of sincere repentance and re- 
formation. Such Courts have often been condemned by members of 
the Bar who are inclined to insist upon the letter of the law, but fail 
to see the immense advantage to society and unborn children, when 
such reconciliations are effected. In such cases, Courts usually are and 
should be “inclined to encourage reconciliation and the resumption of 
marital relations between spouses who are estranged,” as the Court 
well says in the principal case; and in view of the importance of this 
consideration, no hard and fast rule should be adopted, but trial Courts 
should be granted a certain discretion to refuse absolute divorces, at 

least for a tentative period in all such cases where a reconciliation is 
possible, and be permitted to use their good offices to bring about such 
a consummation.—Central Law Journal 





A statute requiring the closing of barber shops on Sunday, fixing 
a different penalty for its violation from that imposed for violations of 
the general Sunday law, is held, in Armstrong v. State (Ind.) 84 N. E. 3, 
15 L.R.A.(N.S.) 646, to violate a constitutional provision forbidding 
special laws for the punishment of misdemeanors. 
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WORK OF COMMISSION ON UNIFORM STATE LAWS. 


The need of uniformity in our commercial laws to meet which 
Dean Burgess makes the humorous suggestion of national legislation, 
is being grappled with in an entirely different spirit by the Commis- 
sioners on Uniform State Laws, who have completed or have in pre- 
paration a number of bills on important commercial subjects. Under 
their management, at once conservative and energetic, gratifying pro- 
gress is being made in securing the adoption of the legislation pro- 
posed by the different States. The Uniform Negotiable Instruments 
Law has been enacted in thirty-five States and Territories, and we 
are assured by the committee on commercial law that vigorous efforts 
will be made to secure its enactment in the remaining nineteen States 
and Territories during the coming year. The Uniform Sales Act has 
been adopted in six States and Territories in 1907 and 1908; within the 
same period, the Warehouse Receipts Act in ten jurisdictions. The 
latter measure has been enacted therefore in three more States than 
the number—seven—which adopted the Negotiable Instruments Law in 
the first two years of its existence, while the Sales Act is, for the same 
period, only one State behind the record of that now widely enacted 
legislation. 

Besides these perfected Acts, the Commission has in draft form a 
Uniform Certificates of Stock Act and a Uniform Bills of Lading Act, 
while Dean Ames of Harvard is engaged in preparing for the Com- 
mission a Uniform Partnership Act. With regard to the activities 
of the Commission its president, Mr. Amasa M. Eaton, observes that, 
judging by past experience, more can be accomplished toward se- 
curing uniformity in legislation among the States by taking up one 
subject after another of commercial importance concerning which 
there is an acknowledged necessity for uniformity in legislation 
throughout the country. Such partial codification “is especially need- 
ed in this country where there are more than fifty Courts of last re- 
sort, independent of each other, with no other means than this for 
bringing about a reconciliation between their discordant opinions. In 
the decision of cases arising under our uniform laws, Courts are show- 
ing a tendency to follow the decisions of the same questions in other 
States that have adopted the same laws, rather than to follow their 
own previous decisions, which it is manifest the uniform laws were in- 
tended to supersede by the adoption of a principle of law that all the 
State Courts should follow. In this way the Courts are doing their 
share in our work of harmonizing and making uniform the law on such 
subjects throughout the country.” 

In this way there is being accomplished quietly and practically, 
without any danger of revolution or necessity for constitutional change, 
a work of far-reaching importance. It is significant that the result is 
attained not by force from an outside and higher source, but by a 
mutual and tacit agreement among equal commonwealths—voluntary 
action bevond and supplementary to the activities provided for in the 
Constitution. Perhaps in this direction lies the escape which a kindly 
fate may have provided for us from formless anarchy on the one hand 
and complete centralization on the other.—Law Notes, 
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THE FAILURE OF AMBRICAN CRIMINAL LAW. 


America is at a decided disadvantage in contrast with England in 
the matter of the prompt and efficient administration of the criminal 
law. Unreasonable delays and miscarriages of justice based on the 
merest technicality have in recent years become the subject of much 
public animadversion. 

In recent editorials we have called attention to the insidious en- 
croachments of mob vengeance, creating a new order of executors of 
the law de son tort unknown to any system of jurisprudence, such as 
lynchers, white-cappers, black-handers, night-riders, etc. We have 
called attention to the causes and have suggested remedies. Hitherto, 
however, our suggestions have been addressed to every department 
of organized society except the Courts. Now, for them; and the Lord 
have mercy on them, for they have been very guilty. We shall not 
shield them, while we have condemned every other contributing cause 
to this lamentable national calamity. 

The most frequent charge made against the judical administration 
is its interminable delays. On November 18, 1908, Attorney-General 
Bonaparte in an address before the National Municipal League, speak- 
ing of some of the failures of American criminal law, said: “Why 
need there be a foretaste of eternity between arrest and indictment, 
another between indictment and trial, and yet another between trial 
and actual punishment?” This he answered by declaring that it is 
“partly because the bench and the professional opinion among the Bar 
tolerate all kinds of dilatory, frivolous and often ridiculous proceed- 
ings on the part of unscrupulous counsel, intended to cheat justice of 
her plain due; partly because our law-makers afford almost infinite faci- 
lities for review of judical action to the criminal, although being very 
stingy in allowing them to the government; but mainly because laws 
show little sense of the value to society of a speedy administration of 
justice.” Again at the close of his address he gave what he considered 
the principal cause of the failure of American criminal law. He said: 
“T think American criminal law to-day has very serious defects, and 
in a large measure fails of its purpose. A principal cause of this fail- 
ure, to my mind, is its anxiety to guard against a danger which was 
once very serious, but which has now become almost chimerical, the 
danger lest men really innocent be convicted of crime.” 

The next serious indictment against the Courts in their administra- 
tion of criminal law is their inevitable inclination to reverse a case on 
the appearance of any technical error in the record, or in the admis- 
sion or exclusion of evidence, without pursuing the further inquiry, 
whether such error materially affected the result or even whether it had 
any bearing whatever on the result. We are as jealous as anyone pos- 
sibly could be, within reason, of the due and orderly administration of 
justice. Exact justice often depends on insistence upon those proper 
forms of pleadings and compliance with those general rules regulat- 
ing the admission and exclusion of evidence that have come down to 
us through the experience of the ages that have gone before us. But 
many changes and modifications in some of these rules have become 
necessary to meet modern conditions; and, moreover, a new rule, 
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clearly in support of the prompt administration of the law, requires a 
substantial rather than a technical compliance with all such rules and 
regulations. Courts who fail to give full force to this, modern rule 
of construction in criminal causes and persistently cling to a rigid in- 
sistence upon unnecessary technical requirements will be forced to 
meet the contempt of the people, and the open resistance of men 
smarting under some outrage and unable to control the unlawful ex- 
pression of their pent up feelings. 

Almost every appellate Court in the land has been guilty. We 
shall shield none of them, however, and shall consider it a favor if 
members of the Bar will call our attention to recent utterances of 
their appellate tribunals, who, in insisting upon some immaterial error, 
have outraged public opinion and thwarted the diligent efforts of the 
State in bringing some guilty offender to justice. For it must be re- 
membered that justice is not always on the side of the accused. It 
is the grossest possible injustice to the law-abiding citizens of any 
community to throw back upon them a criminal whose difficult and 
hard-fought conviction on the first trial is overturned because of the 
most trifling error, and rendered more difficult of attainment on the 
second trial for many obvious reasons. 

Taking the Missouri Supreme Court as an instance, we call at- 
tention to the recent case of State v. Campbell, 210 Mo. 202, where 
that Court held that the absence of the word “the” before the word 
“State” in the clause “against the peace and dignity of the State,” 
rendered the indictment absolutely void and reversed and remanded 
the case for a new trial. The case involved the crime of “rape,” 
which next to murder most wildly arouses the public indignation. It 
does not take a philosopher to determine the effect of such a decision 
upon the community whose sense of justice and right has been out- 
raged by the commission of such a crime. Lawyers may follow with 
something of interest the fine spun argument of the Court as to the 
substantial significance of the article “the,’ which in some languages, 
as the Latin, is so tremendously important as not to have even an 
equivalent, but the general public, and even that class among them who 
are inclined to be thoughtful, and to think soberly, will regard the 
distinction sought to be made as the merest sophistry and as trifling 
with the sacred rights of the people. 

Missouri is not alone in insisting upon this technicality. In West 
Virginia the appellate Court decided that the abbreviation of “West 
Virginia” to “W. Virginia” invalidated the indictment. Lemons v. 
State, 4 W. Va. 755. The people of that State promptly rebuked this 
very technical construction by amending the constitution by striking 
out the words “of West Virginia,” leaving the form to conclude as it 
does in Missouri and other States. In Arkansas, on the other hand, 
which requires the clause, “against the peace and dignity of the peo- 
ple of the State of Arkansas,” it was held that the omission of the 
words “the people of” would not invalidate the indictment. Ander- 
son v. State, 5 Ark. 444. 

But without discussing the merits. of this technical requirement or 
delicately indicating the weight of authority, we are prepared to say 
that the discussion is wholly anachronous; it belongs to the days of 
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Queen Elizabeth when both the bench and Bar split hairs with a pre- 
cision that puts to shame our modern imitators, while justice wept un- 
noticed and unheeded without the gate. The people do not want a 
return of those days of technical hair-splitting, but have decreed by 
unmistakable indications that while Courts shall construe the law 
strictly according to its tenor and effect, a substantial compliance there- 
with is sufficient without regard to the strict letter thereof. Unless 
Courts are prepared fully to give effect to this modern rule of con- 
struction, especially in criminal cases, a large share of the respon- 
sibility for the spread of mob law and the individual and communistic 
enforcement of the criminal law, will be laid at their doors.—Ceniral 
Law Journal. 





JAIL FOR LIBELER. 





On November 9, at Hackensack, Judge Demarest sentenced John 
L. Marx, foreman of the printing establishment of John L. Compton, 
at 90 Montgomery street, Jersey City, $350 and to thirty days in the 
county jail, for printing and circulating libelous statements concern- 
ing various Bergen county officials. Mr. Compton was also fined $150 
and costs. The two were indicted in Bergen county and pleaded 
guilty. . 

One of the persons libelled, Senator Wakelee of the Bergen Bar, 
addressing the Court, said he believed it due to himself and the peo- 
ple of the county to see that the persons responsible for the circulars 
be severely punished. He said he had spent much time and money 
in locating the printing shop, but was convinced that neither Comp- 
ton or Marx had any knowledge which they were withholding. He 
said his endeavor was to establish the fact that the libelous statements 
circulated were not true. He added: 

“T have, through the action of the prosecutor and Court, succeed- 
ed in this and so have no desire that either Compton or Marx be un- 
duly punished. As far as Compton is concerned he has been pun- 
ished enough. As for Marx sentence should be suspended until it is 
definitely settled who the real culprits are, or if the Court thinks he 
ought to be punished then reasonable punishment should be inflicted. 
The real authors of the circulars should be sent to prison. I do not 
desire to make the printers scapegoats.” 

In sentencing the men Judge Demarest said to Marx: 

“You should have known better. The Court is not satisfied you 
do not know who the authors of these statements are. A thief who 
robs a man’s house at least runs the risk of losing his life in return. 
To criminally libel another man is the most dastardly crime that can 
be perpetrated.” 

The Court said he recognized that Compton was home ill in bed 
at the time the circulars were printed. 

“But your case,” he said, addressing Marx, “T look on in a dif- 
ferent light.” Then he added: 

“You had charge of the place, and I do not accept your state- 
ment that vou do not know the author of the copy that was handed to 
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you. Furthermore when [ first questioned you in this matter you did 
not seem so willing to talk. 

“Tt is high time that printing establishments in this State shall be 
taught a lesson as to what the law is, and what are its penalties. I 
sentence you to $350 iine and costs and thirty days in jail, and you 
shall stand committed until your fine is paid.” 

Marx nearly collapsed when he heard the sentence. Compton said 
he would pay the fines of both. 





In Re EDWARDDS’ WILL. 


(Passaic County Orphans’ Court, October 8, 1908.) 
Will—Application to Prove—Jurisdiction of Orphans’ Court. 


Mr. Abram Klenert for the executrix. 

Mr. Thomas W. Randall for one of the legatees. 

SCOTT, J.: In the matter of probate of the alleged will of Fred- 
erick Edwards, deceased: 

A petition has been filed with the surrogate and addressed to 
him by Carrie Cooke, who sets forth that she is one of the children 
and heirs at law of the deceased; that the deceased left his widow, 
Maria Edwards, and seven children. She shows that on the 8th of 
June, 1906, Maria Edwards produced to the surrogate of the county 
of Passaic, a paper purporting to be the last will and testament of 
the said Frederick Edwards, which was admitted to probate by the 
surrogate. Letters testamentary thereupon were issued to the said 
Maria Edwards, as executrix. 

The petitioner shows that no notice was given to any of the 
children, and that said Maria Edwards is made the sole legatee and 
devisee of the said Frederick Edwards, deceased. Said petition shows 
that this paper, in her belief, is not the last will of the said Frederick 
Edwards, but that he made another will later that was entirely dif- 
ferent, and the prayer is that all the parties interested might be cited 
before the Orphans’ court so that said will might be proved in solemn 
form. As a result citation was issued to Maria Edwards, alone exe- 
cutrix of said last will, no notice having been given to the children 
of deceased. 

While the petition is addressed to the surrogate the prayer is that 
the will may be proved in solemn form before the Orphans’ court. It 
is settled by a number of cases in the State of New Jersey that to 
prove a will in solemn form requires notice to all the parties whenever 
a proper case for such action is presented. Notice in this case to the 
executrix alone would not be sufficient to enable the Orphans’ court 
to have the will proved in solemn form, even if the Orphans’ court 
has jurisdiction in the cause. 

In re Hodnett’s will, 55 Atl. Rep. 78, it is stated that proof of a 
will in common form is done by the sole oath of the executor. In 
solemn form the will is proved by witnesses, where the executor pro- 
duces evidence of the execution of the will upon notice to all parties 
interested and involve the opportunity for them to appear and to be 
heard. This case therefore is not properly before the court, because 
all the parties interested have not been notified. 
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In this particular case the will was presented by the executrix 
and admitted to probate by the surrogate and letters testamentary 
issued to her. In other words, the will was proven in common form. 
The papers now presented indicate that the will was not the last will 
of the deceased, and was not properly executed in accordance with the 
requirements of the statute. No caveat was filed and the time for an 
appeal from the surrogate’s act has expired. The confusion upon 
the question as to whether the surrogate or Orphans’ court have 
power to hear proof of a will in solemn form, at any time after the 
will has been proven in common form has arisen from the decision of 
Chancellor McGill in Straub’s case, 49 N. J. Eq. 364. The Chancellor 
expressed an opinion that upon an application to the surrogate, al- 
though made after the time for an appeal from his act had expired, 
the surrogate would have jurisdiction to cite the parties interested to 
appear before the Orphans’ court, which court would have jurisdic- 
tion to require an executor to prove the will in solemn form. This 
case was affirmed by the Court of Errors and Appeals in the case of 
Scharer v. Schmidt, 50 N. J. Eq. 795, but the approval of the decision 
was not intended to indicate approval of the opinion of the Ordinary 
respecting the jurisdiction to require probate in solemn form, as was 
indicated in the case of Gorden v. Old, 52 N. J. Eq. 319. This mat- 
ter was expressly decided in re Cartwright, 51 Atl. Rep., 718. The 
Cartwright case was approved by the Court of Errors and Appeals in 
the case of Moran y. Lynch, 55 Atl. Rep. 1133. It was afterwards 
decided in re Hodnett’s will case that the Ordinary had power to re- 
ceive proof of a will in solemn form after it had been proved in com- 
mon form, but the Cartwright decision still stands to the effect that 
the Orphans’ court has no jurisdiction in a case of this kind. 

The power of the Orphans’ court is clearly defined by statute. 
statute the surrogate holds a statutory court for the purpose of tak- 
ing depositions to wills and to admit the same to probate, and to 
grant letters testamentary thereon, except in three classes of cases: 

1. When doubts arise on the face of the will. 

2. When a caveat is filed. 

3. When a dispute arises respecting the execution of a will. 

In these three cases the surrogate is forbidden to act. He issues 
citations to parties concerned to appear before the Orphans’ court, 
which court is expressly given jurisdiction to hear and determine the 
matters in controversy. The present case does not come under any 
of the above heads, and the surrogate’s judgment in this case cannot 
be attacked collaterally, but only by appeal. Jurdort v. Pergeane, 18 
N. J. Eq. 472. It results, in my judgment, that after the surrogate 
had admitted the will to probate, and the time for appeal had ex- 
pired, he had exhausted his power and was without jurisdiction to cite 
the parties into the Orphans’ court and that this court is without 
jurisdiction in this case. 


Das 
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Shares of stock of a foreign corporation are held, in Judy v. Beck- 
with (Iowa) 114 N. W. 565, 15 L.R.A.(N.S.) 142, to be personal prop- 
erty taxable to the owner at his domicil, notwithstanding the fact that 
they may already have been taxed in another State. 
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VAN SYCKQL et al v. JOHNSON et al. 


(N. J. Court of Chancery, Aug. 13, 1908.) 


Charities — Bequest to Keep 
Graveyard in Repair—Pastor’s 
Salary—Partial Invalidity—By a 
codicil to his will testator gave to 
his executors $6,000 in trust, to be 
invested and the interest to be 
applied to keeping in good repair 
and condition that part of the 
graveyard attached to a certain 
church wherein his family were 
buried, and also the rest of the 
graveyard, and, if the church 
should fail to make up the salary 


interest, or so much as necessary, 
should go toward the salary, held, 
that the entire bequest is void, be- 
cause it includes an object of char- 
ity (that is, a contribution toward 
the salary of the pastor of a 
church, which is a good bequest), 
and an object not charitable (that 
is, a provision for keeping a grave- 
yard in order), which is void as a 
perpetuity, and, the gift being in- 
divisible, the whole is bad for un- 
certainty. 








of the pastor, the balance of the 


(Syllabus by the Court). 

Bill by Bennet Van Syckel, as surviving executor and trustee 
under the will and codicil of Aaron Van Syckel, deceased, and others, 
against William Johnson and others, for construction of the will. On 
bill and ex parte proofs. 

Mr. Paul A. Queen and Mr. Bennet Van Syckel for complainants. 

WALKER, V. C.: This bill was filed by the surviving executor 
and trustee under the will and codicil of the late Aaron Van Syckel, 
and by other persons beneficially interested in the estate of the testa- 
tor as residuary legatees, for the construction of the second codicil to 
the testator’s will, and for direction as to the distribution of the trust 
fund therein created, in case that provision of the codicil shall be held 
to be invalid. So much of the codicil as is pertinent to this inquiry 
reads as follows: “Second. | give and bequeath to my executors, or 
the survivors or survivor of them, the sum of six thousand dollars, in 
trust, nevertheless, that they or the survivors or survivor of them will 
invest the sum, either in good railroad securities or good and sufficient 
bond and mortgage on real estate as in their judgment they may think 
best, and pay the interest accruing thereon annually, first, to keeping 
up in good repair and condition that part of the graveyard attached to 
the Bethlehem Baptist Church, where my family are buried; second, 
to keeping up in good condition and repair the rest of said graveyard; 
third, if said Baptist Church shall fail to make up the salary of the 
pastor of said church, that then and in that case the balance of said 
interest, or so much of it as is necessary, shall go towards making up 
the salary of said pastor; and in case the balance of said interest shall 
be more than is necessary for that purpose, then the balance of said 
interest remaining, after the payment of the said salary, shall be added 
to the fund of six thousand dollars from year to year, and the interest 
arising from such fund shall be appropriated and invested as is herein- 
before directed—the said several sums to be paid by my executors, or 
the survivors or survivor of them, either to the persons entitled to re- 
ceive the same, or to the trustees or trustee of said church, as they 
shall think proper, and the receipt of the person or persons entitled to 
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receive said interest, or the receipt of the said trustees, or any one of 
them, shall be a sufficient voucher for the same. And in case the said 
Baptist Church shall go down, or there shall be no regular Baptist 
Church service held in that place, then, after keeping the said grave- 
yard in condition and repair as aforesaid, the balance of said interest 
shall be divided as I have directed the residueof my estate to be divided 
in my said will to which this is a codicil; and in case both church and 
graveyard shall go down and become extinct, then it is my will and I 
do order and direct that the whole sum of six thousand dollars, with 
whatever additions may have been made thereto, shall revert and go 
back and be considered as part of my estate, and be divided as the 
residue of my estate is ordered to be divided by said will, to which this 
is a codicil.” 

The defendants are the trustees of the Bethlehem Baptist Church 
and also those residuary legatees under the testator’s will who are not 
complainants in the cause. None of the defendants answered, and the 
bill was taken as confessed, to the end that such decree might be made 
as the Chancellor should think equitable and just. The cause was 
brought on for hearing by the complainants ex parte, and two of the 
defendants, Daniel Johnson and William E. Johnson, trustees of the 
Bethlehem Baptist Church, were examined as witnesses. They testi- 
fied that David Beers, the other trustee, who was made a defendant, 
was not a member of the church, having taken his letter and joined 
another church; that there were formerly five trustees, but the others 
have not acted for four or five years, the last election being held about 
six years ago; that there were about 45 members, scattered through a 
farming community; that the last meeting of the board was held five 
or six years ago; that they have had no regular pastor since the spring 
of 1904, after which time they procured a supply, who preached every 
two weeks until the fall of that year (1904), since which time they 
were without a pastor or any services until the summer of 1907; that 
during the month of July, 1907, they arranged with a pastor for preach- 
ing every two weeks in the afternoon of Sundays, at no stated salary, 
but whatever they could afford to pay; that on August 18, 1907, the 
members extended the supply pastor a call, no salary being fixed, and 
he accepted and was to preach Sunday afternoons every two weeks, 
but he has not been paid, for the reason that they have not had funds 
wherewith to pay him; that the graveyard is in good shape, having 
been taken care of by some one other than the trustees—in fact, 
by one of the Van Syckel family, but not out of the fund in question ; 
that they have no regular sexton; that the woodwork of the church, a 
stone one, has not been painted for about fifty years; that what work 
has been done to the fences has been done by the Van Syckel family ; 
that without the income from the trust fund they cannot run the 
church, there not being people of sufficient means (members or not 
members) to do it, and very little money can be raised; that they are 
desirous of keeping up the church, but cannot do so without the aid 
of the fund, for the reason that without its aid the pastor preaching 
every two weeks will leave, as they cannot raise sufficient monéys to 
nay him; that other churches have been built (in the vicinity, pre- 

sinably), and members have moved away and died since the raising 
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of the trust fund by the late Mr. Van Syckel, leaving the church in 
question in a weak condition. 

It is not necessary to decide whether, within the meaning of the 
codicil, the church was gone down, or that there are no regular Baptist 
Church services held there, so that, after keeping the graveyard in 
condition and repair, the balance of interest, arising from the fund, 
may be divided as the testator directed concerning the distribution of 
his residuary estate, or whether both the church and graveyard have 
gone down and become extinct, so that the whole of the trust fund, 
with its additions, if any, shall revert to and be considered a part of 
the estate of the testator, to be divided as provided for the disposition 
of his residuary estate, because, in my judgment, the bequest is void 
as a perpetuity. In Hartson v. Elden, 50 N. J. Eq. 522, 26 Atl. 561, 
Chancellor McGill held that a provision by a testator that the interest 
of a certain portion of his estate should be used to keep in repair the 
grave of his wife and himself, and that the remainder of the interest 
should be employed in the general improvement of the cemetery, were 
void under the rule against perpetuities, because neither trust was for 
a public charity, which ordinarily is not within the rule referred to, 
for the trusts under consideration extended no farther than the estab- 
lishment, preservation and improvement of private property. To the 
same effect is Corle’s Case, 61 N. J. Eq. 409, 48 Atl. 1027, in which 
Vice-Chancellor Reed held that a gift by a testator to his executor of 
a certain sum to apply the interest in keeping his burial lot in good 
order, and any surplus remaining to be used to repair fences around 
the graveyard, was void as an attempt to create a perpetuity, being 
neither a charitable bequest, nor a gift to a cemetery association, under 
Gen. St. 1895, p. 351, Sec. 14. 

It will be noticed that the bequest under consideration is not only 
for the keeping of graves in condition and repair, which is not a chari- 
table use, but also to be applied toward the payment of the salary of 
the pastor of the church, if the church shall fail to make up the salary 
of the pastor. This is a gift for the maintenance of religious services, 
and is undoubtedly a charity, and, therefore, not subject to the rule 
against perpetuities (Mills v. Davison, 54 N. J. Eq. 659, 35 Atl. 1072, 
35 L. R. A. 1138, 55 Am. St. Rep. 594); but there is here a mixing of 
charitable uses with objects not charitable, and it is therefore void 
(Thomson’s Ex’rs v. Norris, 20 N. J. Eq. 489). In De Camp v. Dob- 
bins, 31 N. J. Eq. 671, a trust to a church, to aid the missionary, educa- 
tional and benevolent enterprises to which the church was in the habit 
of contributing, was upheld only because it was shown that the enter- 
prises referred to were legal charities; Chief Justice Beasley, who de- 
livered the opinion of the Court of Errors and Appeals, remarking (at 
page 694): “It is urged that this entire trust cannot be said to be char- 
itable, within the legal signification of that term, inasmuch as the word 
‘benevolent,’ by its natural force, takes in objects and purposes that 
are not charities. That this term has this latitudinarian meaning was, 
upon full consideration, decided by this court in the case of Thomson’s 
Ex’rs v. Norris, 20 N. J. Eq. 489. That exposition went on the ground 
of the intrinsic meaning and the unchecked form of the term, for on 
that occasion it was considered that there was nothing present tending 
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to hem in or narrow its import.” And at page 696: “It appears in the 
case, by the proofs, that this church has been in the habit of making 
donations to certain enterprises and objects, such as the foreign and 
domestic missions, the Bible Society, &c., all of which enterprises are 
charities in the legal sense of the term. When, therefore, this will de- 
clares the trust, and directs the property to be used ‘to aid the mis- 
sionary, educational and benevolent enterprises to which the said 
church is in the habit of contributing,’ the will itself provides a stand- 
ard by which the word ‘benevolent’ is to be measured. The fund is 
not to be used to aid any benevolent enterprise, but only benevolent 
enterprises of a certain defined character, and they are charities. 
The word ‘benevolent’ is thus, by the context and the subject- matter, 
cut down into legal dimensions. [rom the first I have seen no diffi- 
culty on this point.” 

Like the trust which was held bad in Thomson’s Ex’rs v. Norris, 
20 N. J. Eq. 489, the trust in this case is for purposes charitable and 
not charitable, and therefore the bequest is bad for uncertainty. When 
an unascertainable part of a fund is given upon a void trust, and the 
residue upon a valid trust, the whole fails. Kelly v. Nichols, 17 R. I. 
306, 21 Atl. 906, affirmed 18 R. I. 62, 25 Atl. 840, 19 L. R. A. 413. A 
deliverance precisely in point is that of the Supreme Court of Errors 
of Connecticut in Coit v. Comstock, 51 Conn. 352, 50 Am. Rep. 29, in 
which the court held that bequests to two ecclesiastical societies, to be 
invested as a permanent fund, and the income, so far as necessary, to 
be applied in keeping certain burial lots in order, and the remainder 
to religious services in the societies, was void, remarking at page 386 
of 51 Conn. (50 Am. Rep. 29): “But the bequests as they are, although 
some portion of the income is to be devoted to a charitable purpose, 
cannot be supported. If it were otherwise, it would be in the power 
of an individual to make a perpetuity of property to any extent, by de- 
voting some small portion of the undivided income thereof to some 
charitable purpose. A little charity, in such a case, cannot preserve 
the entire bequest.” 

There will be a decree declaring the codicil to the will of the late 
Aaron Van Syckel to be null and void, and that the trust fund raised 
by the codicil be distributed as the residue of the decedent’s estate is 
ordered to be divided by his will. As the proofs show the amount in 
the hands of Judge Van Syckel, the surviving executor, the decree to 
be entered in conformity with these views may ascertain the exact 
amount distributable—(70 Atl. Rep. 657). 





In the case of People v. Maughs, 96 Pacific Reporter, 407, an ap- 
peal from a judgment and order refusing one convicted of murder a 
new trial, the Court of Appeal of California criticised the failure of the 
prosecuting attorneys and the trial judge to familiarize themselves with 
prior decisions invoiving the points of contention, saying that although 
judges may have little time for reading decisions of higher courts, yet 
practicing lawyers are supposed to watch the reported cases, particular- 
lv where they dispose of questions with which they have to deal in im- 
nending trials, that it is the duty of the state’s attorneys to apprise the 
indge of such decisions, and that if such conduct had been prejudicial 
to appellant’s rights a reversal would be ordered without hesitation. 
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SCHNEIDER v. WINKLER. 





(N. J. Supreme Court, Nov. 12, 1906.) 


1. Exceptions, Bill Of—Sealing 
—Necessity—The Supreme court 
is not required to consider a writ 
of error where no exceptions have 
been sealed. 

2. Municipal Corporations--De- 
fects in Streets—Injury to Pedes- 
trians.—In an action for injuries 
to a child by falling into an insuf- 
ficiently guarded opening in a 
sidewalk leading to an area, evi- 
dence as to whether the opening 
was in front of defendant’s store 
was admissible. 

3. Trial—Exceptions—Form.— 
A general exception to the entire 
charge is unavailable, the court 
being entitled to know to what 
particular part of the charge ex- 
ception is taken, to the end that 
an opportunity to correct it may 
be given. 

4. Municipal Corpora t io n s— 
Sidewalks—Construction—C are 
required.— Where an abutting 
property owner maintained an 
opening in the sidewalk leading 
to an area, he was bound to keep 
the area so covered and protected 
as to render the walk safe to the 
public. 

5. Same—Nature of Precautions 
—Sufficiency—Question for Jury. 


—Defendant maintained an open- 
ing in a sidewalk over an area ad- 
joining his building. The area 
was covered with a steel or iron 
door, which, when closed, was 
flat with the sidewalk. The door 
opened outwardly from the build- 
ing towards the middle of the 
street, and, when the area was in 
use, the door was held up by a 
three-quarter inch iron rod, fast- 
ened to the end of the door, three 
feet three inches above the side- 
walk and sloping to the building, 
where it was one foot four inches 
above the walk. When the door 
was raised, there was an opening 
in the sidewalk the size of the 
door, and 6Y% to 7 feet deep. Held, 
that whether the door and the rod 
constituted safeguards against in- 
jury to persons using the sidewalk 
was for the jury. 

6. Negligence—Contributor y 
Negligence—Child.—A child un- 
der seven years of age injured in 
falling into an opening in a side- 
walk leading to an area adjoining 
defendant’s building, alleged to 
have been insufficiently protected, 
cannot be charged with contribu- 
tory negligence. 


Error to Circuit court, Monmouth county. 

Action by Madeline Schneider against Thomas J. Winkler. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Argued July term, 1906, befort Fort, Garretson and Reed, JJ. 

Mr. James D. Carton for plaintiff in error. 

Mr. Charles E. Cook for defendant in error. 

GARRETSON, J.: The plaintiff is a girl about six years of age. 





The defendant is a confectioner and baker, carrying on his business 
in a store fronting on Madison avenue, in Asbury Park. The store is 
about 38 feet wide, and the front consists, beginning at the east, of the 
wholesale department of the defendant’s business, then a hallway with 
stairs leading to the apartments above, and then the retail department 
of the defendant’s business; that is, the candy and bakery department. 
In the front of the retail department are two windows and an entrance 
between. In one window was a display of articles from the bakery 
and in the other a candy display. In front of the most easterly window 
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of the retail department and on the sidewalk is a cellarway or area 
about three feet three inches wide and about six feet long, with stairs 
leading down from the westerly end of the areaway. The opening was 
adjoining the building, and the long dimension was along the building. 
Covering the areaway was a steel or iron door, which, when closed, 
was flat with the sidewalk, and which opened outwardly from the 
building toward the middle of the street. When the areaway was in 
use and the iron door was open, the door was held up by an iron rod 
about three-quarters of an inch in thickness, fastened to the easterly 
end of the door about three feet three inches above the sidewalk and 
sloping to the building, where it was about one foot four inches above 
the sidewalk. The sheet-iron door, when closed, formed part of the 
sidewalk, and, when it was raised up, there was an opening in the side- 
walk of the size of the door and of the depth of 6% to 7 feet. The 
plaintiff was lawfully using the sidewalk, being with her aunt and 
mother. The aunt stopped at the door of the wholesale department, 
and attempted to go in, but found the door locked. The child at this 
time was going on from the east towards the window in which was the 
candy, and either fell over or under the rod which held up the iron 
door, and was precipitated into the area or cellar. She was injured, 
and brings this suit to recover damages for her injuries. 

There are no exceptions whatever which have been sealed, and the 
court is therefore not required to consider the case at all; but we have 
concluded to dispose of the exceptions as if they had been actually 
sealed. Four exceptions were taken. The first is as to a question 
asked of a witness whether the opening was in front of the store of the 
defendant. No assignment of error covers this exception. It has not 
been argued. We are not able to see any objection to it in the con- 
nection in which it appears. At the end of the entire charge the de- 
fendant, by his counsel, prayed a bill of exceptions. It does not say 
so, but we presume it is a general exception to the charge. Such an 
exception cannot be considered, for the reason that the court, when the 
charge is concluded, has a right to know to what particular part of the 
charge exception is taken, to the end that the court may have oppor- 
tunity to correct it to the jury if satisfied that the exception is well 
taken. 

There remains to be considered only the exceptions to the re- 
fusals to non-suit and direct a verdict for the defendant. It is well 
settled that one who obstructs a sidewalk by placing excavations in it 
is bound to render it safe to the public. Durant v. Palmer, 29 N. J. 
Law, 544; Houston v. Traphagen, 47 N. J. Law, 23; Quimby v. Filter, 
62 N. J. Law, 766, 42 Atl. 1051; Temperance Hall Association v. Giles, 
33 N. J. Law, 260. And it is a question for the jury to determine 
whether the safeguards provided against the danger are sufficient. 
This was submitted to the jury with proper instructions. 

The plaintiff, being a child under the age of seven years, could not 
be charged with contributory negligence. The rule laid down by the 
judge in his charge upon that branch of the case was in accordance 
with the law of this State. Newman v. Railroad Co., 52 N. J. Law, 
446, 19 Atl. 1102, 8 L. R. A. 842. 

The judgment below is affirmed.—(70 Atl. Rep. 732). 
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BLESSING v. SMITH ot al. 
(N, J. Chancery, Sept. 25, 1908.) 


1. Gaming—“Gambling Tran- 
sactions’—Speculative Transac- 
tions.—Transactions between a 
customer and a_ stockbroker, 
which involve payments by the 
customer for margins on orders 
for buying and selling stocks, pur- 
suant to an understanding that no 
stock shall be delivered to the cus- 
tomer, but that settlements of dif- 
ferences of profits and losses shall 
be made, are “gambling transac- 
tions.” 

2. Actions for Money Lost in 
Gaming—Time to Sue.—A suit by 
a customer against a stockbroker 
for an accounting of gambling 
transactions in the purchase of 
stock on margin and for a decree 
for the amount due, brought near- 
ly a year after the payments for 
margins, if brought by virtue of 
Gaming Act (Gen. St. 1895, p. 
1606) Sec. 5, authorizing a suit for 
money lost, is barred by lapse of 
time; and if brought by virtue of 
section 2, authorizing the recovery 
of money deposited on the event 
of any wager, the limitation may 
apply by construction. 


3. Equity—Jurisdiction — Ade- 
quacy or Remedy at Law.—A bill 
by a customer against a stock- 
broker for an accounting of a 
gambling transaction, alleging 
that the customer turned over to 
the broker specified sums in such 
transactions, shows an adequate 
remedy at law under the statute to 
recover the sums paid, and equity 
does not obtain jurisdiction mere- 
ly because the customer is willing 
to permit the broker to recoup for 
any losses with respect to stocks 
actually purchased by him on the 
customer’s account. 

4. Gambling Transactions—Ac- 
tion—Nature and Form.—Where 
a bill, in a suit by a customer 
against a broker for an accounting 
of gambling  transactons, sets 
forth the date and amount of each 
payment made by the customer to 
the broker in the transactions, so 
that the customer, if entitled to 
recover, is entitled to a return of 
the sums paid, equity does not 
have jurisdiction on the theory 
that a discovery is necessary. 


Suit by Harry B. Blessing against William B. Smith and others. 
Heard on demurrer to bill. Sustained. 
The bill in this case, which by stipulation is to be treated as filed on 





the 28th of April, 1908, charges that the defendants were stockbrokers, 
and that the complainant, between the 11th of April and the 21st of 
May, 1907, paid the defendants, in four several amounts, a total of 
$3,250, which said moneys, it is alleged, were paid by the complainant to 
the defendants as margin and as additional margin on complainant's 
account with the said defendants; that he gave orders to the defend- 
ants for the buying and selling of certain stocks; that the defendants 
have furnished to the complainant certain paper writings purporting 
to show the stocks were bought and to whom the stocks were sold on 
his account, but the complainant charges that the writings do no suff- 
ciently identify the said persons; that the defendants did not execute 
the orders given by the complainant, and did not in a number of in- 
stances buy and sell the stocks as directed; “that it was never intended 
or agreed by and between your orator and the defendants that the 
stocks bought by the defendants on behalf of your orator should be 
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actually delivered to your orator, or that your orator should ever 
actually pay therefor; and that as a matter of fact no stocks were ever 
actually delivered to your orator, nor did your orator ever actually 
pay therefor to the defendants, but that the arrangement between 
vour orator and the defendants was that at the settlement a balance 
should be struck, based on the profits or losses, as the case might be, or, 
in other words, simply and solely a settlement of difference, each trans- 
action by your orator with the defendants being had on a marginal 
basis, and the difference between the buying and selling price being 
charged against your orater or placed to his credit, as the case might 
be.” The bill then prays for an accounting, and that the defendants may 
set forth each purchase and sale made by them on behaif of the com- 
plainant, with the names and dates in full and the prices, and that the 
amount due from the defendants to the complainant may be ascer- 
tained and decreed. The demurrer specifies a number of causes which 
I do not think it necessary to detail. 

Messrs. Wenner and Ostrom, for complainant. Mr. William P. 
Martin, for defendants. 

GARRISON, V. C. (after stating the facts as above): It is en- 
tirely clear, under the law of this State, that the transactions pleaded in 
the bill were gambling transactions. Flagg v. Baldwin, 38 N. J. Eq. 
219, 48 Am. Rep. 308 (Ct. of Err., 1884); Sharp v. Stalker, 63 N. J. Eq. 
596, 52 Atl. 1120 eho V. C., 1902); Van Pelt v. Schauble, 68 N. J. 
Law, 638, 54 Atl. 487 (Ct. of Err., 1903); Thompson v. Williamson, 67 N. 
J. Eq. 212, 58 Atl. 602 (Emery, V. C., 1905); Myers v. Fridenberg, 70 
N. J. Eq. 3, 62 Atl. 532 (Magie, Ch., 1905). In the brief of the complain- 
ant he “concedes that his bill of complaint asdrawn sets upanaction which 
comes within the act to prevent gaming.” The situation is closely 
analogous to that dealt with in the case of Myers v. Fridenberg, supra. 
If the action is by virtue of the fifth section of the act (Gen. St. 1855, 
p. 1606), it is barred by lapse of time; if by virtue of the second section, 
the limitation by construction may apply thereto also, and the action 
similarly be barred. In any event, there seems to be a complete and 
adequate remedy at law, and no necessity for the intervention of a 
Court of equity. 

The gravamen of the complainant’s bill is that he turned over $3,- 
250) of money to the defendants in gambling transactions. I cannot 
see how, under these circumstances, there can be any question of any 
accounting between the parties at all. The transactions which he pleads 
are undoubtedly gambling transactions, and he so designates them him- 
self in his brief. If this is so, he is entitled, under the statute, to recover 
whatever he put up, and there is no doubt as to what he put up, and no 
room for any accounting with respect thereto. The complainant en- 
deavors to break the force of this obvious course of reasoning by sug- 
gesting that, if it should turn out that the defendants actually pur- 
chased certain stocks for his account, he would be willing to permit 
them to recoup themselves for any losses with respect thereto. ‘This, 
however, is a matter of grace, and not of law, and does not affect the 
situation in the least. The only ground upon which the complainant 
ceeks to recover is that the transactions were prohibited, and the statute 


ables him to recover whatever he put up wiih respect to the pro- 
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hibited transaction. The fact that he is willing, in the face of the law, 
to suffer a certain loss, or to suffer loss under certain circumstances, 
does not change the legal aspect of the question involved. Under the 
present bill, as I view it, he pleads that he was gambling, and that he 
put up a certain sum of money, which he specifies; and if he proves 
those facts he is entitled to a return of that money. There is, as has 
been above stated, no occasion for any accounting whatever. 

Nor could the case be saved, even by a resort to the idea that a 
discovery is necessary, and that equity, taking jurisdiction for that pur- 
pose, would retain. it for all purposes. No discovery whatever is shown 
to be necessary. The complainant sets forth the date and the amount 
of each payment that he made to the defendants, and if he is entitled to 
anything he is entitled to a return of those accounts, or the aggregate 
thereof, and he not only does not show the need of any discovery with 
respect thereto, but himself possesses the best information as to them. 

The demurrer will be sustained.—(70 Atl. Rep. 933). 





RECENT STATE DECISIONS OF GENBRAL INTEREST. 
(Chiefly Concerning Matters of Prac:ice). 


Constitutional Law (Secs. 209, 212, 217)—“Equal Protection of 
Law’’—Discriminations Prohibited—Exercise of Police Power—Dis- 
criminations as to Places—Statutes (Sec. 64)—Validity— Partial 
Invaliditv.—The “equal protection of law” required by Const. U. S. 
Amend. art. 14, means equal security or burden under the law to all 
similarly situated, and the law must bear alike on all individuals, 
classes, and districts which are similarly situated; the purpose of the 
amendment being to prevent arbitrary and capricious laws. Under its 
police power, the State may make regulations to protect the health, 
morals, and safety of the people, which interfere with the conduct of the 
individual in relation to the public; and the legislative determination as 
to what is a proper subject for regulation will rarely be reviewed by the 
Courts, but a statute which discriminates without proper basis therefor, 
cannot be sustained under the police power. Laws 1908 (P. L. 1908, p. 
375) c 185, Sec. 2, makes it a misdemeanor for the manager, etc., of any 
theatre or place where theatrical or vaudeville performances are given, 
to admit thereto children under 16 years old, unless accompanied by a 
parent, etc., provided that the section shall not apply to entertainments 
held upon piers devoted to public entertainments. Held, that the dis- 
tinction between entertainments in theatres, etc., and on public piers was 
arbitrary, as making an act criminal in a particular place, which is neces- 
sarily a crime elsewhere, if a crime at all, and the section violated Const. 
U. S. Amend. art. 14, guaranteeing the equal protection of the law. 
Laws 1908 (P. L. 1908, p. 375) c. 185, Sec. 2, making it a misdemeanor to 
admit children under 16 vears old to theatres, etc., but exempting from 
its Operation entertainments held on public piers, being void because 
of such exemption, the entire section was void. (In re Van Horne N. 
J. Chancery, October 1, 1908. Opinion by Garrison, V. C. Rep. in 70 
Atl. Rep. 986). . 

Judgment (Sec. 654)—Res Judicata—Divorce (Sec. 130)—Cruelty— 
Evidence.—In a suit for divorce a mensa et thoro, on the ground of ex- 
treme cruelty, if the facts constituting the alleged cruelty are disproved, 
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a decree dismissing the petition of complaint will operate res judicata, 
and be a bar to pleading or proving the same facts in any subsequent 
suit; but, if the facts be true, but insufficient to entitle the petitioner to 
relief, then a decree of dismissal may be entered without prejudice to the 
petitioner’s right to plead and prove the same facts, in addition to any 
other or others, which may afford the ground of a subsequent suit 
against the defendant. Facts of this case held to be sufficient in law 
to entitle the petitioner to relief. Held also, that the petition should 
be dismissed, but without prejudice. (Spence v. Spence. N. J. Chan- 
cery, October 13, 1908. Opinion by Walker, V. C. Rep. in 70 Atl. Rep. 
990). 

Costs—Persons Entitled—Both Parties Successful in Part— 
Amount—Counsel Fees—Discretion of Court.—Independent of statute, 
and under Chancery Act (P. L. 1902, p. 538) Sec. 84, providing that costs 
in the Court of Chancery shall be discretionary, except where otherwise 
directed by law, etc., where complainant and defendant are each suc- 
cessful on one or more substantial issues, neither is entitled to costs as 
against the other. Under Chancery Act (P. L. 1902, p. 540) Sec. 91, 
making it lawful to include in complainant’s costs a counsel fee, fixed 
by the Chancellor, the allowance of a counsel fee is in the discretion of 
the Chancellor, where costs are given against defendant; but, where com- 
plainant does not recover costs, he cannot obtain the allowance of a 
counsel fee. (Diocese of Trenton v. Toman. N. J. Chancery, August 
13 1908. Opinion by Walker, V. C. Rep. in 70 Ati. Rep. 881). 





MISCELLANY . 


H. McCarter. At the same time 
he appointed ex-Sheriff Frank H. 
Sommer, of Newark, to succeed 
Mr. Wilson as Railroad Commis- 
sioner. He also appointed Mr. 
Richard W. Herbert, of Mon- 
mouth county, a member of the 
Monmouth Board of Taxation. 





STATE NOTES. 


Among the new lawyers who 
qualified at the bar examinations 
at the November term of the Su- 
preme Court was one woman, 
Miss Alice Dillingham, of Engle- 
wood, who was admitted as an at- 
torney. 


Under an order of Vice-Chan- 








NEW RULE FOR ADMISSION 


cellor Howell, filed at Trenton on 
November 19, former Governor 
Foster M. Voorhees is allowed 
$15,000 for his services, costs, dis- 
bursements and fees as receiver of 
the Republican Savings and Loan 
Association. 


Governor Fort has appointed 
Railroad Commissioner Edmund 


Wilson, of Red Bank, to fill the 
vacancy caused by the resigna- 
tion of Attorney-General Robert 


TO BAR. 


An amendment to its rules was 
announced by the Supreme court 
on November 6 at Trenton gov- 
erning the examination of candi- 
dates for certificates to practice 
law in New Jersey. Hereafter 
when attorneys from other states 
apply for examination in this 
state they will be relieved of the 
necessity of qualifying here as to 
their preliminary examination, 
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provided they shall have practiced 
law in their own state f + more 
than ten years. 


NEW ERRORS COURT RULES. 


The Court of Errors and Ap- 
peals on November 17 through its 
Justices announced that the fol- 
lowing cases on motion may be 
advanced: 

“1. Cases in which the state is 
actually a party and in interest. 

“2. Taxation cases and cases 
which involve the constitutionality 
of a statute where the general pub- 
lic interest is affected, provided a 
motion to advance in either case 
be made by the Attorney-General. 

“3. Cases directly involving the 
title to public office. 

“4. Cases directly involving the 
inception or completion of munici- 
pal improvements. 

“5. Appeals from orders or de- 
crees in Chancery, granting or 
denying an injunction, and appeals 
from orders or decrees adjudging 
or refusing to adjudge a corpora- 
tion insolvent. 

“Not more than ten minutes 
will be allowed each side upon 
such motion to advance.” 


CHIEF JUSTICE RENEWS OATH. 


Chief Justice William S. Gum- 
mere whose term of office 
expired on November 15, re- 
newed his oath as chief jus- 
tice as a member of the Court 
of Errors and Appeals before the 
latter body on November 16 at 
Trenton. He was sworn in by 
Chancellor Pitney in the presence 
of the court and a number of 
lawyers, who had assembled to 
hear the announcement of deci- 
sions by the Court of Errors and 
Appeals. 

Chief Justice Gummere was ap- 
pointed to the Supreme bench by 


Governor Werts, on February 18, 
1895. On January 28, 1901, he 
was nominated by Governor Voor- 
hees as chief justice, his appoint- 
ment taking effect on November 
16 of the same year, when the late 
Chief Justice David A. Depue re- 
tired. Chief Justice Gummere 
was renominated last winter by 
Governor Fort. 


COSTLY JUDICIAL WARDROBES. 


An English judge’s outfit in the 
way of robes imposes a heavy tax 
upon the newly-appointed judge, 
although the cost is not nearly so 
great as it was in the early days 
of Queen Victoria, says “Stray 
Stories.” Then it was the cus- 
tom for the law luminaries to at- 
tend court functions in figured da- 
mask silk gowns, with costly lace 
bands and ruffles. Thesiger, a 
celebrated legal dignitary of that 
day, is said, on one occasion, to 
have spent $500 on bands alone. 
The Lord Chancellor’s robes cost 
something like $750, and even a 
judge’s stockings are an expensive 
item. The wardrobe of a judge 
costs anything from $2,500 to $3.- 
000, and if the newly-fledged “my 
lord” is attached to the King’s 
Bench Division he will require five 
gowns, a girdle, a scarf, a casting- 
hood, a black cap, a three-cornered 
cap, a beaver hat, a cocked hat, a 
silk hat, lace bands, and two full 
court suits, swords, etc., to keep 
up the majesty of the law. 


N. J. BAR EXAMINATIONS, NOV- 
BMBER TERM, 1008. 


ATTORNEYS’ QUESTIONS. 


1. A recovered a _ judgment 
against B in an action of eject- 
ment. B had a good defence in 
equity but neglected to avail him- 
self of it by a suit in equity. After- 
wards, the Legislature, in due 
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form of proceeding, passed a pri- 
vate act, reciting the recovery of 
the judgment, that B was entitled 
to equitable relief and enacting 
that the judgment be reversed. Is 
the act valid? 

2. Describe the estates of 
curtesy and of dower as they now 
exist in New Jersey, and point out 
the difference between them. 

3. If a deed of land be made to 
the grantee “and the heirs of his 
body,” what estates are created by 
it under existing law? 

4. A, who was a resident of New 
Jersey, owned a farm and a herd 
of cattle in Iowa. The laws of 
descent and of distribution of the 
two States differed. Which law 
governs the succession of title to 
the farm and to the cattle? 

5. A farmer employed X, who 
was a livery stable keeper, to haul 
a load of cider from the farm to 
market. in a neighboring town. 
While the goods were in transit 
they were accidentally destroyed 
(without fault of the liveryman) 
by a collision at a railway cross- 
ing. Is the liveryman liable as a 
common carrier? 

6. A purchaser ordered goods 
of a manufacturer as _ follows: 
“Ship to me by freight, at the ad- 
dress below, fifty kegs of No. 6 
wire nails.” Dates, names and ad- 
dresses of the parties were proper- 
ly stated in the order. The manu- 
facturer shipped the goods as ord- 
ered, but they were lost in transit. 
As between buyer and seller, upon 
whom does the loss fall? 

7. A agreed to loan B $100 pro- 
vided X would guarantee the pay- 
ment of the loan. Immediately 


after the loan was made and the 
money actually advanced, X did 
guarantee the payment in writing. 
Is X liable on the guarantee? 

8. A, before going upon a jour- 
ney, requested his friend, whom he 
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left in charge of his (A’s) house, 
to receive any money which might 
be offered there by A’s debtors. 
Pursuant to that request, B re- 
ceived $1,000 from A’s debtors. 
Upon A’s return, he demanded 
from B payment of interest on the 
sum so collected while it was in 
B’s hands during A’s absence. Is 
he entitled to the interest? 

9. Cyrus and Black, partners, 
bought land with partnership funds 
and took title in the name of Black 
alone. The deed indicated no 
partnership interest. Black be- 
came insolvent for debts due on 
his individual account. The firm 
was solvent. Black’s share in the 
profits of the business exceeded 
the value of the land. Is the land 
an asset of Black’s insolvent es- 
tate? 

10. The Daie Cotton Company 
wrote Morton, “We wish you to 
purchase for our factory all our 
supply of cotton for the present 
season; but do not pay over ten 
cents per pound for it, without 
special order from us.” Morton, 
in the name of the Dale Cotton 
Company, without orders, bought 
cotton at eleven cents per pound, 
which was delivered by the sellers 
to Morton. The Dale Cotton 
Company had no knowledge of 
this sale. Immediately after hear- 
ing of it, they wrote the sellers, 
repudiating the sale. Is the Dale 
Cotton Company liable for the 
contract price of the cotton? 

11. A promissory note was 
made payable to “A, or order.” A 
delivered the note to B, for value, 
but did not endorse it. Who has 
the legal title to the note? 

12. What claims against a de- 
cedent’s estate, if any, have pre- 
cedence in payment? 

13. A man died intestate, owning 
more than $200 worth of personal 
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property and a house and lot. He 
left a wife and children and un- 
secured debts amounting to more 
than the value of his real and per- 
sonal property. What are the 
rights of the widow, children and 
creditors in his estate? 

14. If an equitable jurisdiction 
be conferred, by statute, upon the 
courts of law, is equity thereby de- 
prived of that jurisdiction? 

15. On a city lot of land two 
stores were erected, each with an 
entrance from the street. A occu- 
pied one and B the other. Each 
of them claimed title to the whole 
lot. A filed a bill in equity under 
the statute against B to quiet title. 
B demurred to the bill. Should 
the demurrer stand? 

16. On the ground that the in- 
terference of a court of equity was 
necessary to prevent irreparable 
damage, a complainant filed a bill 
in chancery to compel defendant 
to perform an alleged duty at law, 
the right to which had not been 
settled by an action at law. Can 
the bill be maintained? 

17. A horse had the glanders 
and distemper. This was known 
to its owner, who informed a pros- 
pective buyer that it had the dis- 
temper. The buyer said, “I do 
not mind that, but I will not have 
a glandered horse.” The owner 
said nothing. The buyer took the 
horse. May the buyer maintain 
an action of deceit against the sel- 
ler? 

18. The choice of what two 
remedies has a person defrauded 
in a bargain? 

19. The finder of a ring handed 
it to B for examination. B recog- 
nized it as belonging to J and re- 
fused to return it to the finder. 
The finder sued B, who set up in 
defence that J and not B was the 
owner. Is the defence valid? 


20. A statute made an offence a 
high misdemeanor which was, at 
common law, a misdemeanor only. 
May the perpetrator be indicted 
for a misdemeanor ? 

21. A husband sued to recover 
damages for the loss of service 
caused him by an injury to his 
wife. In this suit, will the contri- 
butory negligence of the wife pre- 
vent a recovery? 

22. A deed to a_corporaton 
named the company as grantee, 
but omitted the words “successors 
and assigns.’ The grantor had an 
estate in fee. What estate did the 
corporation take under the deed? 

23. In a suit for an injury sus- 
tained in the operation of an al- 
leged defective machine, may testi- 
mony be received that after this 
accident another person was 
similarly injured in the operation 
of the same machine? 

24. In a civil suit, may testi- 
mony of an offer made by the de- 
fendant to compromise the plain- 
tiff’s claim be introduced by the 
plaintiff ? 

25. If A and B gave their joint 
bond to C, and A died, and an ad- 
ministrator was appointed, whom 
would you make defendant, or de- 
fendants in a suit on the bond? 

26. If on the face of a declara- 
tion it appeared that a necessary 
party plaintiff was not joined, how 
would you take advantage of the 
non-joinder ? 

27. If you recovered a judgment 
in the Mercer Circuit Court and 
desired to reach, through execu- 
tion, lands in another county, how 
would you proceed? 

28. Disinguish between a “plea” 
and an “answer” in equity. 

29. If an answer does not fully 
meet the allegations of a bill of 
complaint, how would you take ob- 
jection to the answer? 
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30. What is the statutory effect 
of praying for an answer without 
oath in a bill of complaint ? 


COUNSELORS’ QUESTIONS. 


1. A supplement to the General 
Corporation act was introduced in 
the Legislature, which supplement 
proposed to confer upon all manu- 
facturing corporations the power 
to condemn such land as might be 
necessary for the erection of their 
respective factories. Would such 
statute, if enacted, be valid? 

2. A and X owned adjoining 
lands through which ran a brook. 
A agreed verbally, for a valuable 
consideration. that X might build 
a dam in the brook and flood the 
land of A to a certain height. 
Under this agreement, does X ac- 
quire an easement? 

3. In an action of ejectment, 
plaintiff, at the trial, proved a 
mortgage from defendant to him 
(plaintiff) upon the premises in 
question, and also proved that the 
mortgage was past due and un- 
paid. Defendant thereupon mov- 
ed for a nonsuit upon the ground 
that the plaintiff's only remedy 
upon the mortgage was by suit to 
foreclose. Should the nonsuit be 
granted ? 

4. A trustee held a mortgage on 
land in trust to pay the income to 
a tenant for life and the principal, 
at the termination of the life es- 
tate, to remaindermen. The trus- 
tee bought in the land at fore- 
closure sale, and while he held it, 
paid taxes upon it. Should the 
taxes paid by him be paid from the 
income or from the principal of 
the trust fund? 

5. A supplied all material for 
making a carriage. He employed 
a carriage-maker to build the car- 
riage. Just after the carriage was 


completed, but before its delivery, 
it was destroyed by fire without 
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fault of the carriage-maker. (a) 
Upon whom does the loss fall? 
(b) May the carriage-maker recov- 
er for his services from A? 

6. Under a written contract for 
the sale of “my black mare, silver- 
mounted harness and buggy” for 
$500, the price was paid in advance 
of delivery. The seller tendered 
the mare and buggy, as agreed, 
but substituted another harness, 
more valuable than the one stated. 
The buyer refused to accept, and 


sued for the whole price. Can he 
recover ? 
7. An inn-keeper mailed an 


order to a wine merchant for one 
hundred cases of a stated wine, f. 
o. b. at shipping point. The mer- 
chant shipped seventy-five cases 
of the wine ordered, but sent no 
notice of shipment to the buyer. 
The wine was lost in transit and 
the merchant sued for the price. 
Should he recover? 

8. A gave B a written option to 
purchase Blackacre for a stated 
price at any time within one month 
of date. B paid nothing for the 
option. Within that period, A, 
having received a _ better offer, 
notified B that he (A) cancelled 
the option. Thereupon B tendered 
the price and demanded the con- 
veyance. Is he entitled to it? 

9. Partners, trading as “Sun- 
light Polish Company,” acquired 
a profitable business in the manu- 
facture and sale of an article sold 
as “Sunlight Polish.” They be- 
came insolvent by speculations. 
All their assets were sold in course 
of settlement of the insolvent es- 
tate. Is the purchaser entitled to 
the good will and the trade name 
of the business? 

10. A’s' broker, without au- 
thority from A, purchased for A’s 
account certain stock which was 
delivered to the broker endorsed 
in blank. Before notifying A of 
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the purchase the broker failed. 
After the assignment for the 
benefit of creditors had been made, 
A learned of the purchase and 
that the stock had increased in 
value. He thereupon ratified the 
purchase for his account. Who is 
entitled to the stock? 

11. A bank issued to A a certi- 
ficate of deposit, “payable in cur- 
rent funds,” to A, or order. A en- 
dorsed it to B. Can B compel the 
bank to pay him the deposit ? 

12. A testator bequeathed the 
sum of $5,000 to “the children of 
X.” X had five children when the 
will was made, of whom one died 
before testator. How much of the 
legacy do the surviving children 
take ? 

13. A devised to B the income 
from his real estate. His will con- 
tained no other devise of the real 
estate. What estate did B take 
under the will? 

14. A bought of LB real estate, 
paying therefor partly in cash and 
partly by his promissory note. Be- 
fore his note came due, C recover- 
ed a judgment against A. On the 
note becoming due and not being 
paid, B filed a bill in Chancery 
against A and C to establish his 
vendor’s lien on the premises sold 
to A and its priority as such to C’s 
judgment. Should he succeed? 

15. A will commanded the exe- 
cutors to sell land and to distri- 
bute the proceeds equally between 
A and B, who survived him. Be- 
fore the executors’ sale of the land, 
B died. Is his heir or his executor 
entitled to his share of the pro- 
ceeds of sale? 

16. Jones and Smith, commis- 
sion agents, dissolved partnership. 
After their dissolution Jones learn- 
ed that Smith had made, during the 
partnership, large gains by charg- 
ing the firm’s principals, in addi- 
tion to commissions on purchases 


made, a higher price than that paid 
for the purchases;and that, though 
he had accounted to the firm for 
the commissions received, he had 
not accounted to the firm for his 
profit on the prices he paid. There- 
upon Jones filed a bill for an ac- 
counting of such profits. Is he en- 
titled to such an account? 

17. A offered to sell a machine 
to B, who asked him whether the 
machine was used by the X com- 
pany. Although A knew that the 
machine was not used by that com- 
pany, he affirmed that it was. B 
knew at the time that the machine 
was not in use by the company. 
He, however, purchased it. Can 
3 maintain a suit for deceit against 
A? 

18. Two brothers, learning of 
their father’s intention to convey 
to their brother, as a gift, valuable 
property, conspired to induce by 


. false representation, their father 


to convey the praperty to them. 
They succeeded; their brother 
sued them in tort. Can he re- 
cover? 

19. In an action on the breach 
of an express warranty of a horse, 
the defendant moved to nonsuit 
because the plaintiff had not 
proven a scienter. The court re- 
fused the motion. Was the court 
in error? 

20. A statute under its first sec- 
tion attached a new penalty to an 
act which was an offence at com- 
mon law, and under its second 
section specified a mode of pro- 
ceeding other than by indictment. 
Must the prosecutor proceed 
under the statute? 

21. Is a parent liable for 
damages for the torts of his in- 
fant child not committed in his 
presence? , 

22. A corporation was engaged 
in mining. Another corporation 
was engaged in manufacturing. 
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The two entered into an agreement 
of partnership. Was this contract 
within the powers of the com- 
panies ? 

23. A man was killed in a col- 
lision caused by the negligence of 
an engineer. In a_ suit for 
damages for the benefit of the 
next of kin, may the deceased’s 
dying declarations, with reference 
to the accident, made a short time 
after the collision, be introduced 
in evidence ? 

24. A man was injured by fall- 
ing through an open areaway. In 
an action for damages, may testi- 
mony be introduced to the effect 
that thousands passed the place 
daily without falling into the area- 
way? 

25. A defendant was charged 
with forging a deed. While under 
arrest he made a confession of his 
guilt. At the trial no independent 
evidence whatever was given to 
prove the forgery. Was the con- 
fession alone sufficient to sustain 
a conviction ? 

26. Can a defendant take ad- 
vantage of the statute of limita- 
tions under a plea of the general 
isstie ? 

27. If you had a client properly 
in custody on a ca. sa., duly issued, 
is there any statute under which, 
on a surrender of his property, he 
could secure his release? 

28. A mortgaged lands to B. He 
then conveyed the lands to C, who 
in turn conveyed them to anoth- 
er. Is C a necessary party defend- 
ant to an action to foreclose the 
mortgage ? 

29. In the foregoing case is the 
mortgagor a necessary party de 
fendant ? 

40. An infant defendant, in an 
action in equity . was properly 
served with process, What steps 


ehould hve taken ‘oO cate hie inter 
esate to he properly represented be 
fore the 


ceoure ? 


ADMISSIONS TO THE WN. J. BAR. 


The following were admitted as 
attorneys and counselors at the 
November term of court: 

ATIORNEY3. 

Leon R. Taylor, Asbury Park; 
Lee F. Washington, Henry 5S. 
Giddings, Atlantic City; Arthur J. 
Peck, Bridgeton; R. W. Croneck- 
er, Camden; Charles Wagner, 
Welcome W. Bender, Elizabeth; 
Alice Dillingham, Englewood; 
Clarence S. Blake, Harrison; Gil- 
bert M. Deats, Carl M. Herbert, 
Fred Neumann, Harold A. Ever- 
itt, Jersey City; Shirley N. Carr, 
Montclair; Henry P. Bedford, 
John J. Murphy, Charles L. Wil- 
liams, Leonard A. Duncan, John 
Holden, John ©. Bigelow, Edward 
F. Schwartz, Newark; Ovidio 
Bianchi, Orange; Benjamin L. 
Stein, George R. Hendrickson, 
Charles S. Fayerweather, Pater- 
son; David Armstrong, Rahway; 
Henry Vogler, Town of Union; 
Joseph Lamb Bodine, William H. 
Geraghty, Trenton; Sumner W. 
Hurd, Vineland. 


COUNSELORS. 


William D. Lippincott, Budd M. 
Rigg, Camden; James Guest, East 
Orange; William E. Ellis, Edge- 
water; Andrew J. Steelman, jr., L. 
Edward Herrmann, John Francis 
Gough, Alexander J. Higgins, 
Robert J. Bain, Abel R. Corbin, 
Charles H. Burtis, Thomas R. 
Armstrong, Jersey City; Lloyd C. 
Riddle, Manasquan; Kinsey Twin- 
ing, Morristown; Charles’ C, 
Meubel, Edward C. George, Fred- 


eric W. Smith, Ernest C. Lum. 
William L. Morgan, George H. 
(sleeson, Archibald F. Slingerland, 
William F. Headley, Arthur F. 
Kener, Adam J. Rosshach, Joseph 
(), Skinner, Geor@we A. MeCall. 
le eph (;, Wolber Newark: Fel 
ward Tt. Katzenhach, Trenton 
iMa \ Sturm, Weet [laholee: 























